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Honorable R. A. Barton
County Judge A }lov ey

Calhoun County \ \
Port lLavaoa, Texas (/f\\\\\j \
Dear 8irs [

“separate and digtinet
agd in a single oon~
srapeeding.

anr‘a snd 15, and

hi ay, s itatu awvners of
net parcels of land, all of
| owners?

u state in your letter that the proposed

ses/a subdivision whieh was out up into lots
that you have been unadle %o legate the

present ownprl of a large number of the lots. TYou also

a$ letters addressed to the lust known residence

¢f the owners, writtea 1n #n effort to contast them,

have been returned, _

You state further in your letter of Ostober 9,
that the proposed road has bdeen designated es & state
highway, but that the coumty is saquiring the right-of-way
foy the State Highway Department.

BY THE ATTORNEY 9ENENAL COR FIRST ASSISTANT
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Our investigation of authorities disclosed that

. In & large number of atates such a joinder of separate
owners of separate and distinect parcels of land, in a
single condemnation prooeeding, is provided for by statute,
See tailrced v, Christy, 92 I1l, 337; Barton v. Rlectris
Railway, 220 I11. 97; Tacoma v, Bonell, 58 Wssh, $93, 109
P. 60; Friedenwald v. Mayor of Baltimore, 74 Md. 116.

Other states, like Texaa, do not by statute
specifiesally provide for the Jjoinder of separate owners eof
separate trects of land in a single esondemnstion procesding.
The courts in two such stetes, Massachusetts and Ohfo, whioch
follow the common law system of practice, clearly permit such
Joinder even in the adsemce of such statutory authoristy.

See City of Springfield v. Sleeper, 115 Mass., $87; Burton
v. Wigglesworth, 117 Mass, 302; Glesy v. Railroad, 4 COhio
St. 308.

A recognized text writer on eainent domain steaten
the rule to be as followst

*In the absence of any express statutory
provision it would seem to rest im the disere-
tion of the eourt whether distinet claims for
damages by the same work or improvement should
bs tried separately or together"., 2 Lewis on
Eminent Domain 1185, Seotion 848,

In Texas the general statites which govern the
exercise of the power of emiment domsain are Articles
3264~3271, inolusive, being Title 52, Other titles which
we will not 1list here provide for the exercise of the power
of eminent domain by specific bodies. By Article 66Y4m, it
is provided that the Highwey Commiasion in the condemnation
of land for highwa; purposes shall follow the procedure set
out in Title 52, The faect that this road has been desig-
rated a8 a highway by the Eighway Commission places these
proceedings within the provisions of Article 6674m. For the
purpose of this dlsecussion, it is necessary for us (o examine
only three of the articles under Title 52,

Among other things, Article 3264 provides for an
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attempt to agree with the landowner on the amount of
damages; applicetlion to the county Jjudge upon failure to
agree on damages; appointment by the county judge of three
special commissioners to assess demages; and service of
notice on the landowners of the time and place of the
hearing, either personelly or by publication, Ynder Arti-
cle 5265, the leglisleture hes provided for the method to
be followed in assessing the damageas. The procedure to be
followed in appealing from dsmages and compensation as-
sesszed by the commissioners is provided in Article 3266,

Our courts have often peinted out that sinee the
pewer of eminent domain 18 in derogation of the common
right, statutes riioh govern its exercise are to be atriotly
eonstrued and ars not to be extended beyond their plain
provisions. Van Valkenburgh v. Yord (Civ. App. Galveston,
1918), 207 S. W, 5043 affirmed (Comm. App. Seo. B, 1921),
228 8. W. 1943 Haverbekken v. Hals, 109 Tex. 108, 204 8.W.
1162 {1818); Vogt v. Bexar County {(Civ, App. 1893), 23 8.¥.
%044. 8ee, nlso, 2 Dill on Buniecipal Corporations, Beo.

04.

Procedural statutes of this nature are seldonm
so comprehensive as to resolve every guestion that may
arise in regard to thelr sapplication, and it oftex becomes
necessary tc resort to other authority to determine matters
20t specificelly covered dy thexn.

Condemnatlion proceedings under Title 52, in
their early phases so far as determination of the lanéd-
ovner's damages 1s ccncerned, bdesar slight resembleance
to trial of other osuses. After failure to agree on
demages the entire proceedings are ossrried on defore a
faot-Tinding, quasi-judiolal Yody consisting of three eom-
missioners, who hser evidence snd assess the demages.

The words “plaintiff™ and “defendant™ at this
stage can be used only in en uscommon and liberal sense, for
the plaintiff complains of nothing, and the defendant de-
nies no past or threatemed wrong, tut both partlies are
actora, one to aequire title, the other to get as large
compensation as he ecan. 18 Am. Jur. 983, Seo. 320.

Humerous decisions have Grawn smalogies to pro-
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ceedings in our courts and have declared that this special
tribunal is governed by the orddinary rules of law and equity
controlling the trial of causes, Jones v. Missouri, Kansas
rnd Texas Hallroad (Civ. app., Dallas 1929) 14 S, W, (24)
357, arf. {(Comm. App., 1930), 24 S. W. (24) 368; Davidaon

v. Railroad (Civ. App., 1902} €7 s. w. 1093; Leonara v.
Small {(Civ. App. Ft. Worth, 1930) 28 S. w. (2d) 826, error
refused.,

L{beral rules of joinder anmounced by our courts
apply with egual force to these tribunals. Hepmoe, the at-
tendant atress placed by our courts on avoidance of multi-
Plioity of suyits must be considered., In order to avoid
multiplieity of suits, ocur sourts have allowed litigants
great latitude in uniting different demands in e single
sult, and freguently, distinct ceauses have been p tted
to bs joined when suoh joinder was not indispensable.

1 Tex. Jur. 857, Sec. 31, See also ner ¥, Comer, 73 Tex.
196, 11 S. ¥, 1943 Creddook v. Goodwin, B4 Tex,. 578; Morti-
:g;: v. Affleck {Civ. App. 1910), 125 8, ¥, 51 and 1 C.J.

: _ Our libaral rules alone should be suffilolent
suthority for the contemplated jJoimder, in view of the

faot thet condemmnor-plaintiff urges the seme specifis right
against each owner but we nesd pot rely exclusively on their
general coantext, '

Ordinarily where sonscolidation of causes is per~
mitted, jolinder of ecauses gamnot be objectionadle, and this
is espscially true when consolidetion is permitted despite
protest of one of the litigants,

In a recent case decided by the Commissiocn of
Appeals, appellant's exoception to the consolidation of
several distinet actions agalnat several separate owners of
seperate and distinet traots of land was overruled., Willlams
et al v. Hendergon County Levee yrovament Distriet No, 3
(Cm. App. See. B, 1933; %9 8. ¥W. Ed) 93. While it 1s
true that the gourt cited Article 7995, which specifiocally
provides for such consolidation, we believe the following
languags by Justice Short is sufficiently broad to cover
consolidation and joinder in other condemnation proceedings,
and that it is, at least, indicative of the attitude of the
present oourt:
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"The trial judge, in the exercise of his
discretion, consolidated the suita. The suits
were tried before the court without a jury and
there is nothing im this record to show that any
harm has been done the 1itigant by consclidating
these suits. This holding is in line with the
rule ennounced by the decisions that it is the
publie polioy of this state to avoid a multi~
pliecity of sults.™

A further indieation that ocur courts do not re-
gard the Eminent Domaim Btatutes as being inflexidle and
all-inclusive, is the follewing language in Davidson v.
Railroad, supra:

*In many states the right to make opposing
claimants parties s conferred by statuts. Bud
i1t seems to us that this right sxists in the ad-
sonce of speolal provision, and is a necessary
inelident $c the right to oondemn, for it would dbe
idle to confer the powsr to condemn and a% the
same time so restriet a right as to deny the Reil-
road Company & judgmont which would protect its
possession and proteot it against a doudle re-
covery; and cur statutes governing the proceeding
when the object to be sscomplished is considered
are fairly suscesptible of the constructioan we
have plaged upcen them.™

Approaching the problem from another angle, let
us take into agoount the feet ithat a majority, if not all,
of the landowners c¢ited by publication will not appear at the
hearing for asssssment of damages and ccmpensation, and
that they will fail to appeal from the dscisions of the com-
missioners within the requisite ten days provided in Article
3266. Suoch owners would acquirs the status of defendants
against whom a defeult judgmeant hed been takemn, sinse upon
the explration of that time, the county jJudge ia required to
enter the degision of the commissioners as a judgment of
his court., Sinclair v. City of Dallas {Civ. App. Wace, 1931),
445 3. W. (24) 465. .

On appeal, or in any other direot prooeeding, es~-
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suming that service is sufficient, the appellants would
be entitled toc heve the decision set aside or reversed
only 1f they could show fundamentsl error or harm and
injury. Yenness v, First National Bank {Civ. App., 1923)
256 S. W, 6343 Fenstermaker v. City of San Antonlo {Civ,
App. 1928) arf. {(Comm. App. Sec. B, 1927) 290 S, W, 538,
But misjoinder of oauses or parties does not constitute
fundanental erreor; it is not reached by general demurrer;
on the contrery, it must be raised by a plea in ahatement,
which is waived if not urged in limine. Barton v. Farmers'
State Bank {Comm. App., Seo. A, 1985) 276 5. W. 177 and

cases cited therein.,

Thus, even though It should be held ‘that the
proper procedure imeludes u separate hearing as {0 each
separate tract, the right to such a hearing is waived -
if not presented at the proper time. Barton v, Farmers®
State Bank, supra. S =

Summarizing, we have ncted that Joinder of several
landowners in a single condemmation proeseding is not, in
and of itself, objectionable; that suck jJoinder is permitted
in states following the eommon law system of prectice, even
4a the absence of statutery provision; and that our liberal
!b:ns practice stresses the avoidance of a multiplicity of
suits,. : '

It is our conclusion, therefore, that in Texas
a joinder, in a single ecndemnetion proceeding,of separats
owners of separate and distinct traots of land is permissi-
ble.

Trusting that this cpinion will fully answer your
_question, and that you will eall upon us Iif any additional
information is required, we are

Yours very truly

APPROVEDOCT 25, 1939 — eeEnrL oF
ATTORNEY GENERAL OF TEXAQ ;;ﬁ.¢ﬂét>éz.
Jemes Noel
Assistant
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